LETTER OPI NI ON
99-L-30

April 5, 1999

M. Wade G Enget

Mountrail County State’s Attorney
PO Box 369

St anl ey, ND 58784-0369

Dear M. Enget:

Thank you for your letter asking for clarification of ny Novenber 23,
1998, opinion to State Radio Comunications Director Lyle Gallagher
regarding information provided to a public service answering point.

My earlier opinion interpreted NND.C.C. 8 57-40.6-07, which provides:

Nanmes, addresses, and tel ephone nunbers provided to a 911
public service answering point under section 57-40.6-06
are private data and may be used only for verifying the
| ocation or identity, or both, for response purposes only,
of a person calling a 911 answering point for energency
hel p. The information furnished may not be wused or
disclosed by the public service answering point or its
agents or enployees for any other purpose except under a
court order.

N.D.C.C. 8§ 57-40.6-06 refers to records provided to a 911 public
service answering point by a telecomunications conpany. The opinion
concluded by listing the circunstances under which disclosure of
records that are confidential under N.D.C C 8§ 57-40.6-07 is
aut hori zed by that section or by other state | aws.

You ask whether an individual nmay obtain their own 911 address froma
911 answering point, and whether 911 addresses may be released in
response to a request from a tel ephone conpany. The answer to both
your questions is the same, and depends in part on the 911 answering
poi nt’s source for obtaining the requested information.

The Novenber 23, 1998, opinion to M. Gllagher was based on two
assunptions that need further explanation in |ight of your questions.
First, the opinion assuned that the records at issue were provided to
a 911 answeri ng poi nt by a t el ephone conpany under
N.D.C.C. § 57-40. 6-06. QG herwise, NDCC 8§ 57-40.6-07 would not
apply to the records, and the records could not be treated as
confidential under that section. Second, the opinion assunmed that
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the confidentiality inmposed under N.D.C.C. 8§ 57-40.6-07 has not been
wai ved by the party or parties who are intended to benefit from
maki ng the records confidential.

I  understand that 911 answering points are agencies of |oca

gover nnment . As a result, records of the 911 answering points are
open to the public upon request wunless otherwise specifically
provided by law. N D.C.C. 8 44-04-18. The open records exception in
N.D. C. C 8§ 57-40.6-07 only makes confidential the information
provided to a 911 answering point by a tel ephone conpany pursuant to
N.D.C.C. §57-40. 6-06. For exanple, if a 911 answering point has
assigned 911 addresses to all physical locations in an area, and a
person asks for the 911 address for a particular physical |ocation

the requested record was obtained by the 911 answering point from a
source of information other than a telecomunications conpany under
N.D.C.C. 8 57-40.6-06 and the address is therefore not confidential

under N.D.C.C. 8§ 57-40.6-07. In other words, if the 911 answering
point obtained a person’s 911 address from a source other than a
t el ephone conpany under N.D.C.C. 8 57-40.6-06, it is my opinion that
the address is not confidential under N.D.C.C. 8 57-40.6-07 and is
very likely an open record under NND.C.C. 8§ 44-04-18. | amnot aware
of any other open records exception which would apply to information
gat hered by a 911 answering point.

Assumi ng the 911 answering point’s only record of a 911 address for a
particul ar physi cal location was information provided by a
t el econmuni cati ons conpany under N.D.C. C. 8§ 57-40.6-06, the records
may be disclosed as described in the Novenber 23, 1998, letter to
Lyl e Gall agher. In addition, the confidentiality provisions in
N.D.C.C. 8 57-40.6-07 may be waived by the party or parties for whose
benefit the statute was enacted. 1998 N.D. Op. Att’'y Gen. 63, 69 at
n.7; NDCC 8§ 1-02-28. This office has reviewed the |legislative
history of NND.C.C. § 57-40.6-07. See generally 1993 N. D. Sess. Laws
ch. 571. It appears, fromthe context of ND.C. C. 88 57-40.6-06 and
57-40.6-07, and from the legislative conmttee testinony of a
representative of a teleconmunications conmpany supporting the
enactnent of these two statutes, that protection of the conpany’s
custonmer |list was a direct concern, and that protection of custoners’
privacy was an indirect concern. See Hearing on S. 2211 Before the
House Committee on Political Subdivisions, 53rd N.D. Leg. (Feb. 25

1993) (Testinobny of Ml Kanbeitz). This is consistent with the
federal statute cited in ND.CC § 57-40.6-06, which prohibits a
t el ecomuni cati ons conpany from disclosing to the governnment any
i nformati on about a subscriber or customer of the conpany unless the
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subscri ber or custoner consents or if other conditions are satisfied.
18 U.S.C. § 2703(c)(1)(B)(iii).*?

Accordingly, Bbecause the confidentiality provision in NDCC
8§ 57-40.6-07 was intended to benefit both the telecommunications
conmpany providing the information and the custoner whose address is
being disclosed, it is ny opinion that a 911 answering point may not
di scl ose a person’s 911 address (assumng the address was received
from a telecomunications conpany wunder N.D . C.C. 8§ 57-40.6-06),
except as described in nmy Novenber 23 opinion to Lyle Gllagher,
unless the confidentiality provisions in N.D.C.C 8§ 57-40.6-07 have
been waived by both the person whose address is being requested and
the tel ecommuni cati ons conpany which provided the information

Si ncerely,

Hei di Heit kanp
Attorney Genera

j cf/ vkk

1 ND.C.C. & 57-40.6-06 was enacted in 1993 and refers to subsection
(c)(1)(b)(iv) of 18 U.S.C. 8§ 2703. However, (iv) was renunbered in
1994 as (iii) to reflect the repeal of another part of that section
See Pub. L. No. 103-414, § 207(a)(1l)(A), 108 Stat. 4292.



